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SUITORS’ FUND AMENDMENT BILL 2017 
SUITORS’ FUND AMENDMENT (LEVY) BILL 2017 

Second Reading — Cognate Debate 

Resumed from 19 March. 

HON NICK GOIRAN (South Metropolitan) [12.35 pm]: It is wonderful to be here this afternoon. Could the 
Deputy Leader of the House clarify for me whether he is handling this bill? 

Hon Stephen Dawson: Yes. 

Hon NICK GOIRAN: I appreciate the Deputy Leader of the House being here this afternoon. For members’ 
benefit, when these bills last came before the house, I indicated to members that the suitors’ fund is being accessed 
by individuals in Western Australia, in particular those who may later be found to be guilty of criminal offences, 
yet victims of crime are excluded from being able to apply to the suitors’ fund. Prior to the adjournment of the 
debate, I was looking in particular at the Puterangi decision of the District Court that was delivered on 22 December 
2017 by District Court Judge Davis. For the benefit of Hansard, the citation is [2017] WADC 168. I would like to 
indicate to members the background of that case. I will quote from paragraphs 1 to 6 of the judgement. It states — 

This appeal concerns the dismissal of part of Mr Puterangi’s criminal injuries compensation application 
arising from alleged offences which occurred on 25 May 2012. 

On that day Mr Puterangi had attended a local tavern with a friend. Two offences are alleged to have 
occurred while he was at the tavern. The first occurred near the bottle shop at the front of the tavern where 
Mr Puterangi assisted a crowd controller (bouncer) who worked at the tavern who was being attacked. 
Mr Puterangi was punched in the jaw by the alleged offender (the first incident). The second occurred 
about 15 minutes later when the alleged offender from the first incident subsequently attacked Mr Puterangi 
in the carpark at the rear of the tavern (the second incident). While police identified the alleged offender, 
to whom I will refer as ACW, as a suspect in relation to both alleged offences, no charges were brought 
against him. 

On 10 January 2017 the Chief Assessor of Criminal Injuries Compensation (‘the assessor’) awarded 
Mr Puterangi criminal injuries compensation for the first incident in the sum of $3,000. The assessor 
refused to make an award in relation to the second incident. The assessor’s reasons for doing so were 
contained in correspondence to Mr Puterangi’s solicitors dated 20 December 2016 and 10 January 2017 
and were, in summary, that: 

(a) the second incident in the carpark occurred as a result of a separate offence on the part of 
Mr Puterangi towards the alleged offender and he was thus precluded from compensation 
pursuant to s 39 of the Criminal Injuries Compensation Act 2003 (the Act); 

(b) the assessor was not satisfied that Mr Puterangi had been injured as a consequence of the 
commission of an alleged offence in the carpark pursuant to s 17 of the Act; and 

(c) the assessor was not satisfied that Mr Puterangi had been assaulted without provocation in the carpark. 
… 
There is no issue as to the assessor’s findings and award the subject of the first incident. 
This appeal concerns only the second incident, although the first incident may well inform what findings 
should be made about the second incident. 
The grounds of the appeal are that the assessor erred, in respect of the second incident, in concluding that: 
1. there was insufficient evidence to establish the claimed injury or loss occurred as a result of an 

alleged offence under s 17 of the Act; 
2. there was sufficient evidence to raise the defences of self-defence or provocation; and 
3. there was sufficient evidence for her to refuse the application. 

That is the background of that particular case. Members may be interested in the outcome of the case. I encourage 
them to have a look at the decision. Regrettably, because I have such limited time this afternoon, I will cut to the 
chase and draw to members’ attention the outcome of that case and, in particular, as it can be found at paragraphs 
74 to 77 of the decision, where the learned judge says — 

I am satisfied that Mr Puterangi suffered an injury in the second incident injury as a consequence of the 
commission of the alleged offence of unlawfully doing grievous bodily harm. 
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I am satisfied that Mr Puterangi did not commit a ‘separate offence’ so as to preclude him from an award 
of compensation pursuant to s 39 of the Act. 
I am satisfied that there was no behaviour, condition, attitude or disposition of Mr Puterangi that 
contributed, directly or indirectly, to his injury which warrants the exercise of my discretion to refuse or 
reduce the award in favour of Mr Puterangi, pursuant to s 41 of the Act. 
Mr Puterangi’s appeal against the assessor’s refusal to make a compensation award for the second 
incident should be allowed and he is entitled to compensation. 
The assessor did not consider the issue of compensation for the second incident, which was more serious 
than the first incident. 

How much compensation does the judge award in this matter? This can be found at paragraphs 150 to 152 of the 
judgement, which reads — 

In summary, I assess Mr Puterangi’s compensation award as follows: 
Non-pecuniary loss $70,000.00 
Past Economic Loss $161,382.00 
Future Economic Loss $50,000.00 
Report Expenses $4,367.00 
TOTAL: $285,749.00 
There should also be an allowance for future medical expenses (in an amount to be determined). 
As my assessment exceeds the statutory limit of $147,000, that sum should be awarded. Accordingly, 
I would allow the appeal, set aside the decision of the assessor, and award compensation pursuant to the 
Act in the amount of $147,000. 

In this situation, a victim of crime is awarded nothing from the assessor, is obliged to incur legal costs and the 
trouble of appealing to the District Court, and is then awarded $147 000—demonstrating how bad the original 
assessor’s decision was—and has no option to recover costs and no ability to go to the suitors’ fund to seek costs 
in those circumstances. As I discussed on the last occasion I spoke on these bills, when I outlined the cases State of 
Western Australia v Quartermaine and State of Western Australia v AJC [No 2], individuals who have been 
charged with criminal offences and have made their way through the criminal justice system are entitled to go to 
the suitors’ fund and obtain some relief for their wasted legal costs; however, a victim of crime gets nothing. I do 
not for a moment suggest that the individuals going through the criminal justice scheme should not be able to 
access the scheme. If, for example, the prosecution fails to disclose all of the evidence in a timely manner and 
there needs to be a retrial and so on, they should be able to access the suitors’ fund scheme. Why should victims 
of crime miss out when they have done nothing wrong? It is not their fault that the assessor has made such a poor 
decision. They have to then incur the costs of going to the District Court, which then remedies the situation, but 
massive costs are incurred by the innocent victim in those circumstances. It makes me wonder whether there is 
fairness in this matter. 

Members may be aware that I have a proposed amendment on the supplementary notice paper in the form of 
a review of the act. In particular, I draw to members’ attention a Law Reform Commission of Western Australia 
report from 2002 titled “30th Anniversary Reform Implementation Report”. It covers a range of previous reports 
by the Law Reform Commission. The report states in the first paragraph on page 141 — 

In 1973 the Commission was asked to inquire into the operation of the Suitors’ Fund Act 1964 … for the 
purpose of determining whether the purposes for which the Act was introduced were being fulfilled, and 
if not, for the purpose of rendering the Act more effective. 

I might add, that review by the Law Reform Commission was done before I was even born. 
Hon Michael Mischin: In 2002? 
Hon NICK GOIRAN: No; this particular report covers from 1973 to 2002. In 1973, the commission was asked 
to inquire. The report I am quoting from was published in 2002. The report goes on to outline the outcome in that 
situation. Page 142 states — 

The Commission was of the view that the Act had a number of anomalies and deficiencies, principally 
concerning the limits of compensation, the method of financing the Fund, the types of proceedings 
covered and the classes of litigants who can qualify for benefits. 
The Commission issued a working paper in March 1975 — 

I pause to note that I was still not born at that time! 
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 —that had regard to salient features of legislation of a similar type in other Australian jurisdictions. 
Further on, the report states — 

The Commission delivered two separate reports on the subject: Part A Civil Proceedings in March 1976, 
and Part B Criminal Proceedings in May 1977. 

We are getting close, but I am still not born at that point. My question to the government is: which of the 20 key 
recommendations in Part A of the report have yet to be addressed—as far back as 1976 and 1977? In particular, 
I draw to the government’s attention page 142 of the 2002 report, which states in the fifth paragraph that there are 
indeed 20 key recommendations. They are summarised as follows — 

• The limits of compensation, where they apply should be raised and the controller of the Fund should 
be able to insure the Fund against certain claims. 

Has that been done? It continues — 
• The contribution to the Fund should be by way of a levy on civil court fees. 
• Costs of successful appeals on fact should be covered by the Fund. 
• The Family Court and the Full Court of the Family Court of Australia and the District Court should 

be included in the list of appellate bodies to which the Act applies. 
• In the case of a series of appeals, each appeal should be dealt with separately, as far as concerns the 

issuing of an indemnity or costs certificate. 
• An indemnity certificate or costs certificate once granted, should not be revocable. 
• A respondent should be able to claim reimbursement of his own costs notwithstanding that he or she 

was not ordered to pay the appellant’s costs. 
• In the case of appeals, relief should be granted if the applicant had acted reasonably at the trial of the 

hearing. 
• All companies, the Crown and legally aided litigants should be eligible for relief under the Act. 
• The Appeals Costs Board should be abolished and its functions given to a Master of the Supreme Court. 

The report continues at page 143 — 
The Commission identified a number of benefits, in the nature of fairness to litigants and administrative 
improvements, that would accrue upon implementation of its recommendations. In respect of civil 
proceedings such benefits included the widening of types of proceedings covered by the Fund, the 
increase in maximum levels of compensation for litigants and a more clearly defined basis for the exercise 
of the discretion to grant relief from the Fund.  

We can see that as far back as 1976, it was identified that there would be a number of benefits if we were to widen 
the types of proceedings covered by the fund. My question to the government is: are we going to widen the types 
of proceedings covered by the fund to include the types of cases that I have referred to, in particular those victims 
of crime who, through no fault of their own, find themselves obliged to have to appeal to the District Court? Other 
mechanisms would be available to the government to achieve that objective, but I would like to know what the 
government has to say about that, given that these matters have been around for more than 40 years. 

There are two bills before the house, one of which is a taxing bill. In that respect, I draw to the attention of 
members the explanatory memorandum for the second bill. The explanatory memorandum for the Suitors’ Fund 
Amendment (Levy) Bill 2017 indicates in the third paragraph that the levy imposed by the bill amounts to a tax. 
I look forward to the government explaining—I am pleased to see the Leader of the House has returned from 
urgent parliamentary business — 
Hon Sue Ellery: Did you miss me? 
Hon NICK GOIRAN: Absolutely! 
Hon Sue Ellery: Because guess what? I didn’t miss you! 
Hon NICK GOIRAN: No, I am not surprised. But I did miss the Leader of the House! 
Several members interjected. 
The ACTING PRESIDENT: Order, members! 
Hon NICK GOIRAN: I regret that the Leader of the House has to leave on urgent parliamentary business, 
because I was looking forward to someone from government letting us know when this government told the people 
of Western Australia prior to the election that it would introduce this tax. The government seems to love 
21 February. The date of 21 February every year seems to be the date when big lies are told. The date of 21 February 
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is the day of big lies. I remember that on 21 February 2017 it was suggested—in fact, it was committed to—by 
Hon Mark McGowan, who at the time was the opposition leader, that if he was elected, there would be no new 
taxes and no increases in taxes and he would reveal all his revenue-raising initiatives prior to the election. At what 
point prior to the election did he let us and the people of Western Australia know that his government would 
implement this tax? On what date did that happen? I look forward to the government releasing that information 
during this debate. 
I note that on 21 March this year, there was further deceit and trickery by the government on the matter that we 
have discussed at length over the past eight sitting days. The date of 21 February seems to be the date when the 
government loves to deceive people. I look forward to government clarifying precisely when it was that Mr McGowan 
let us know that this increased tax would be implemented. 
I conclude by noting that this bill again demonstrates that Premier McGowan cannot be trusted. He said that there 
would be no new or increased taxes, yet we have this bill presently before the house. Nevertheless, as has already 
been outlined by my learned friend the shadow Attorney General, despite the despicable, systemic dishonesty of 
this government, we will not oppose this otherwise sensible measure. However, in my view, the government 
should commit to a proper review of the Suitors’ Fund Act, in particular to consider all the remaining unaddressed 
Law Reform Commission recommendations, especially who qualifies for access to the fund and whether victims 
of crime should be added. 
With those words, I indicate that although I will not oppose the bill that seeks to bring in an increased tax that was 
not disclosed prior to the election despite the commitment from Premier McGowan, I see this as an opportunity for 
the government to commit to more meaningful and substantial reform, rather than simply grabbing the low-hanging 
fruit that was left over by the previous administration. 
HON AARON STONEHOUSE (South Metropolitan) [12.55 pm]: I rise today to make a contribution to the 
cognate debate on the Suitors’ Fund Amendment Bill 2017 and the Suitors’ Fund Amendment (Levy) Bill 2017. 
The Suitors’ Fund Act 1964 established the suitors’ fund as a way to assist in the payment of costs to litigants in 
certain circumstances when decisions are upset on appeal or proceedings are rendered abortive through no fault of 
their own. We have heard that that might include circumstances in which a judge is ill for an extended period or 
passes away unexpectedly. Central to the operation of this fund is the ability to levy fees from writs and such to 
add to the fund so that people can draw down on that fund when those circumstances arise. When I looked at the 
bills, the first question that came to mind was: is this levy a tax? The answer is pretty clear; as we have a separate 
bill specifically for the levy, it quite clearly is a tax. 
We have had debates in this place recently about user-pays systems for services and whether they constitute taxes. 
During the debate on water licence fees a few weeks ago, I made the argument that when there is a water licensing 
system, it makes sense that the recipients of those licences should pay the fee for administering that system rather 
than off-loading the cost to taxpayers at large. Can that same logic be applied in this instance? Perhaps it can be, 
but I think there are two competing ideals here—two competing principles. One is a user-pays system for services 
provided by government and the other is access to justice. Access to justice is a key tenet of the rule of law to 
ensure that all people have access to a fair trial, to due process and to legal representation. Although the proposed 
levy is rather small—I think it has been proposed that it might go up to about $5 for some kinds of actions in 
court—it still creates in my mind a further barrier to justice, albeit a very small one. 
In lieu of the suitors’ fund being funded adequately through the levy, it is regularly topped up by Treasury through 
consolidated revenue. The act allows for the provision of advances from Treasury when there are insufficient funds 
in the suitors’ fund. The fund has the capacity to continue operating, despite the levy being inadequate. The 
government’s argument is that we should increase the levy to adequately service the fund. Given that it can 
currently be serviced through Treasury, I think that rather than creating a new barrier to justice, it may be preferable 
that the fund continue to be funded through consolidated revenue, at least to not erect new barriers to justice 
unnecessarily. Justice is one area in which government subsidy is called for and is necessary. I believe in a rather 
laissez-faire, free-market approach to most problems in society, but I make an exception with justice. Therefore, 
I look forward to debating some of the amendments in the bill. On the basis that it is a tax increase and it will erect 
a new barrier to justice, albeit a very small one, I do not think I can support the increase in the levy. This is consistent 
with my view on tax increases and on not voting for tax increases. This is also consistent with certain promises the 
Premier made during the election campaign that he would impose no new taxes on Western Australians. I will not 
support the bills, but I look forward to debating the amendments. 

Sitting suspended from 1.00 to 2.00 pm 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [2.01 pm] — in reply: I was 
not sure whether Hon Aaron Stonehouse had finished his contribution. On behalf of the Leader of the House 
representing the Attorney General, can I thank all those members who have made a contribution to this bill: 
Hon Michael Mischin, Hon Alison Xamon, Hon Rick Mazza, Hon Nick Goiran, and, indeed, Hon Aaron Stonehouse, 
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who has indicated that he will be voting against the bill. I will try to give as much detail as possible in my response 
now, but given that there are some amendments on the supplementary notice paper, we will obviously be going 
into Committee of the Whole. 

The members who contributed to the debate have correctly summarised the financial constraints under which the 
suitors’ fund has been operating for many years now. The current levy of 20¢ has been in place since being prescribed 
in 1980—that is four decades without an increase. In order to bring the house up to date with the financial position, 
I confirm that in the 2017–18 financial year, the total sum paid out from the fund was $81 525.29, and the total 
income was $45 948.37. It is evident that the deficit continues. 

Hon Michael Mischin and Hon Rick Mazza asked for an indication of the intended levy to be charged on initiating 
processes. The regulations could provide different levies for different processes or classes of process. By way of 
example, the government has stated that possible appropriate levy amounts could be in the region of $5 and $10 
for Magistrates Court and superior court processes respectively, but proposed levies will be subject to analysis and 
consultation after the bill is passed. The levy will need to take into account factors such as a reasonable repayment 
of the Treasurer’s advance, the effect on the users of the courts, and must ensure that the fund remains on a good 
financial footing into the future. 

Hon Alison Xamon asked a number of questions relating to the setting of the levy. She was concerned about 
unreasonable amounts being levied and the possible lack of safeguards. The honourable member was correct when 
she pointed out that the 20¢ cap is not being amended but is being removed altogether. She also noted that there 
are no specific criteria for setting the levy. The quantum of the levy may not be limited under the current proposed 
amendments; however, the moneys raised by the levy under the Suitors’ Fund Act can only ever go into the suitors’ 
fund for the purposes prescribed in that act. In addition, any sum to be prescribed in the regulations would be 
subject to disallowance by Parliament, as the member would know. The former Solicitor-General indicated that 
the form of the proposed amendments was appropriate. This led to another question by Hon Michael Mischin, who 
asked whether the fees would be reviewed to ensure that they remain appropriate, especially once the debt to 
Treasury has been repaid. I am advised that the answer is that they will be reviewed. It is also important to note 
that the intention is to place the fund on a sound financial footing for the long term. This means that there needs 
to be an appreciation for future potentially sizeable claims, even if there are few claims in a particular year. This 
will be considered to ensure that there is no unnecessary build-up of surplus funds. 

Hon Alison Xamon asked whether the WA Law Reform Commission’s proposal to link the suitors’ fund levy to 
a percentage of court fees had been considered. Hon Nick Goiran also mentioned this in his contribution. 
Consideration was given to linking the levy increases to court fees, or other ways in which increases could be 
automated. The approach to provide for increases through regulation was taken as it was considered to be clearer 
for court costs and more flexible to adjust according to the actual requirements of the fund. In particular, a link to 
court fees which have different considerations relating to their increases could have led to undesirable increases. 
Hon Michael Mischin asked whether there would be different levies for different courts and/or types of matters. 
In doing so, he made reference to differences between the former government’s bill and the bill before us today. 
I am not aware of the contents of the previous bill; indeed, the government is unaware of the contents of any 
previous bill that the honourable member referred to. No such bill was introduced into Parliament.  

On the question of different levies for different courts, I can advise the house that the government will consider 
having different levies for the Magistrates Court versus the District Court or Supreme Court. Of course, this is subject 
to appropriate consultation. The reference to classes of process allows for the regulations to prescribe different levies 
for different categories of process, even within the same type of process, as long as the class can be distinctively 
combined. For example, the process could be any commencement process for Magistrates Court civil proceedings, 
with the class of process being any such commencement process when the plaintiff is a concession cardholder. 

A number of questions were asked relating to the need for further amendments to the Suitors’ Fund Act. 
Hon Nick Goiran dealt with appeals to the District Court arising out of the criminal injuries compensation 
legislation and made some suggestions about that. Hon Michael Mischin referred to the fact that Family Court 
matters fall outside of the scope of the act, and Hon Alison Xamon asked whether amendments could address the 
current under-utilisation of the fund due to the costs of applying outweighing the benefits. The government 
acknowledges that the Suitors’ Fund Act requires updating. At this stage, the government intends to pass these 
two bills and give the fund time to recover before introducing further reforms. In the interim, further reforms will 
be considered in consultation with the Appeal Costs Board. 

Hon Rick Mazza asked why these amendments had not been made earlier. Further, Hon Nick Goiran asked why 
it has taken the government so long to progress this legislation since its introduction. I cannot comment on delays 
in implementing important changes by the previous government, but certainly we are treating this as a priority. 
We have a heavy legislative workload at the moment—a busy reform agenda. This is before us now, but we are 
dealing with a number of bills at the moment. 
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Hon Nick Goiran asked whether the government revealed this tax—his words—prior to the elections. 

Hon Nick Goiran: Will the member take an interjection? 

Hon STEPHEN DAWSON: No, it can be dealt with in committee. It is important to note that this is not a new 
levy—the member would agree with that—but one that has been charged to users of the courts, albeit these bills 
anticipate an increase in the amount. This increase is necessary to make the fund self-sufficient so that the fund 
can operate effectively as intended by the Suitors’ Fund Act. It has been articulated by a number of members that 
the shortfall in the fund is being covered through consolidated revenue and the WA community as a whole. The 
ability to increase this existing levy ensures that the suitors’ fund scheme is supported by the users of the 
court only, who are ultimately the ones who can benefit from the fund under the circumstances set out in the 
legislation. It is also noteworthy that the levy is and will continue to be a relatively small component of the court 
user’s total costs. 

Both Hon Nick Goiran and I have put amendments on the supplementary notice paper, which are in the same vein, 
and we will discuss those when we move into committee. 

As I said earlier, Hon Aaron Stonehouse indicated that he would oppose the bill as it allows for an increase in the 
levy but that he would support the fund being funded by all Western Australian taxpayers. He is concerned about 
the effect of an increased levy on access to justice. The government is of the view that the fund is best supported 
by court users and it will be at a level that is modest in comparison with current court fees. The bill also includes 
an ability to set a different levy for different classes of process, which could be used to consider a lower levy in 
certain circumstances. This issue will be considered during consultations on the appropriate levy amount. With 
those comments, I commend the bills to the house. 

Questions put and passed. 

Bills read a second time. 
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